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Abstract

The  reproductive  rights  of  women  with  intellectual  disability 

(WID) are a matter of concern  for all  stakeholders,  including the 

woman herself, caregivers, guardians and her treating physicians. 

The  judicial  system  often  calls  upon  psychiatrists  to  opine 

regarding the “capacity  to consent” of a WID to procedures such 

as  medical  termination  of  pregnancy  and  permanent 

sterilisation.  Apart  from  physical  and  obstetric  examinations, 

assessment  of  mental  status  and  intelligence  quotient  (IQ)  are 

also carried out to facilitate an understanding of the above issue. 

The Rights of Persons with Disabilities Act, 2016, (RPwD) and the 

Mental Healthcare Act, 2017, elucidate what constitutes free and 

informed  consent  as  well  as  how  to  assess  capacity.  The 

assessment  process  of  “capacity  to  consent”  to  reproductive 

system  procedures  among  WID  is  important  and  can  guide 

clinicians.  Before  assessing  capacity,  the  treating  physicians 

should  educate  a  WID  with  appropriate  information  on  the 

proposed procedure, its risks and benefits through various means 

of communication and then evaluate the “capacity to consent” to 

the  procedure.  This  article  summarises  the  provisions  of  the 

existing  legislations  on  the  reproductive  rights  of WID  and  puts 

forward guidance for clinicians on how to approach the issue.
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Introduction

In India, women with intellectual disability (WID) face dual 
challenges — that of being a woman in a patriarchal society 
and the intellectual disability itself. Intellectual disability, by 
definition, is a condition characterised by significant 
limitations both in intellectual functioning (reasoning, 
learning, problem-solving) and in adaptive behaviour, which 
covers a range of everyday, social and practical skills [1]. WID 
are often perceived as women devoid of identity, femininity, 
sexuality, and companionship and are deprived of 
opportunities for motherhood [2]. The challenges and 
dilemmas encountered by them and their caregivers1 arise 
in the contexts of:  training for menstrual hygiene [3], sex 
education [4], marriage and procreation [5], contraception 
and pregnancy planning, antenatal care, consent for 
caesarean delivery [6], breastfeeding advice [7], role and 
responsibilities of a mother [8], safety of the child [9], and 
permanent sterilisation [5]. The above challenges often pose 
barriers to planning rehabilitation for the best possible 
quality of life for WID.

The laws relevant to the reproductive rights of WID

It is essential to understand the existing legislation in India 
that talks about women's reproductive rights, and to know 
whether these legislations mention the reproductive rights 
of WID. 

The Indian Constitution

Article 21 of the Indian Constitution [10], the Right to Life 
and Liberty, it is the right of a woman to make a reproductive 
choice, and it is a dimension of her “personal liberty”. Women 
can choose to procreate or abstain from procreation. The 
reproductive rights of women with intellectual disabilities 
have been discussed on several occasions [11], and each 
time the Supreme Court of India has upheld their “personal 
liberty” [12, 13].

The Rights of Persons with Disabilities Act, 2016 

The United Nations Convention on the Rights of Persons 
with Disabilities (UNCRPD) marked a paradigm shift in 
attitudes and approaches to persons with disabilities on 
December 13, 2006 [14].  Persons with disabilities are no 
longer considered objects of charity, medical treatment, and 
social protection but rather as subjects with rights and 
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choices as to how they want to live and what treatments, if 
any, they wish to use. India signed and ratified the same on 
October 01, 2007. The Rights of Persons with Disabilities Act, 
2016 (RPwD Act) [15] replaced the earlier Persons with 
Disability (PwD) Act 1995, and was intended to incorporate 
this paradigm shift. It defines persons with disability (PwD) as 
any person with long-term physical, mental, intellectual, or 
sensory impairments which, in interaction with barriers, hinder 
full and effective and equal participation with others. 

The other Indian laws  which do impact  the reproductive 
rights of women include the Medical Termination of 
Pregnancy Act (MTP Act), 1971 [16], its Amendment of 2020 
(MTP Amendment Act) [17], the Mental Healthcare Act, 2017 
(MHCA) [18], the National Trust for the Welfare of Persons with 
Autism, Cerebral Palsy, Mental Retardation and Multiple 
Disabilities Act 1999 (NT Act ) [19], the National Commission 
for Women Act, 1990 (NCW Act) [20], the Protection of Human 
Rights Act 1993 [21,22], and the Indian Medical Council 
(Professional Conduct, Etiquette and Ethics) Regulations 2002 
[23]. However, not all these Acts recognise the reproductive 
rights of WID, and this is dealt with in detail in Table 1.

Reproductive rights and challenges among WID

Among PwD, women are probably the most vulnerable 
population. Among them, WID have been reported to be at 
risk for sexual abuse and human rights violations both at 
home and in shelters [24, 25]. Furthermore, guardians2 and 
caregivers of a WID face a dilemma about procreation and 
motherhood rights, irrespective of whether she is in a state-
run special home or staying with her parents [8]. In addition, 
there have been instances where WID were forced to undergo 
a hysterectomy to avoid menstruation in the state-run shelter 
homes [26].

Menstruation and its care are another perceived challenge for 
caregivers and guardians. The reproductive hormones play a 
role in menstruation, development of secondary sexual 
characteristics, and libido in WID, as they do for women in 
general. WID may face difficulties understanding and 
interpreting the physiological changes and may be at risk for 
sexual exploitation and unwanted, unplanned pregnancies. 
Caregivers and guardians often find it challenging to train 
them in menstrual hygiene, especially those with moderate to 
profound intellectual disability. In many instances, parents 
might seek hysterectomy to protect WID. Procedures like these 
often violate their reproductive rights, autonomy, and right to 
life [5]. Unplanned/unwanted pregnancy and its medical 
termination are additional challenges. 

The questions that arise in these contexts are: Can a WID 
provide informed consent? Can she consent to bear and rear a 
child? Can she consent to terminate the pregnancy or opt for 
temporary or permanent sterilisation? We discuss below the 
reproductive rights of WID using a case scenario.

Case scenario

A 26-year-old WID is brought to the obstetrician by her 

parents for medical termination of her pregnancy (MTP). On 
examination, the woman is found to be 19 weeks pregnant 
with possible low intelligence, and she is unaware of her 
pregnancy status. The obstetrician seeks a psychiatrist’s 
opinion regarding her ability to consent to the MTP. A 
detailed assessment by the psychiatrist reveals that she has 
a moderate intellectual disability. She needs assistance in 
her activities of daily life. On enquiring about her pregnancy, 
she reports that she likes babies and can play with them. 
She is unable to reveal details about the father of the baby. 
She expresses happiness after being told she is pregnant. 
However, she cannot comprehend the roles and 
responsibilities of being a mother. The parents state that 
they want her to undergo a hysterectomy and MTP as it is 
difficult for them to provide care during pregnancy and 
protect their daughter from unwanted future pregnancies. 
She has a poor understanding of self-care, menstruation, 
and sexual knowledge.

Challenges arising in the case

In the above clinical context, the challenges that arise are:

1. How to assess the “capacity” to give informed consent 
for termination of the pregnancy and or temporary/ 
permanent sterilisation in an adult WID?

2. Who will be responsible for the care of her baby if the 
mother is unable to look after the baby?  

3. Can caregivers or guardians consent to termination of 
a WID’s pregnancy and/or permanent/temporary 
sterilisation? 

4. What are the role and responsibilities of the     
 psychiatrist in this scenario? 

In Table 1, we summarise the relevant Acts, rules and 
regulations governing the reproductive rights of WID in 
India.

It is clear from Sections 10, 13 and 92 of the RPwD Act, 2016 
(See Table 1), that to be a mother is the personal right of a 
woman, and no one can curtail that right unless it is deemed 
to pose a threat of grave injury to the physical or mental 
health of the woman. The Constitution of India guarantees 
the right to “personal liberty” and the laws enacted under its 
provisions do not support termination of pregnancy for a 
WID. In a landmark Supreme Court judgment regarding 
termination of pregnancy in a woman with intellectual 
disability [12, 13], the apex court observed that persons with 
borderline, mild or moderate intellectual disability are 
capable of being good parents. The judgment had also said 
that there is a possibility that a woman with a low IQ can 
possess social and emotional capacities that enable her to 
be a good mother. Further, the apex court stated that it 
could not order a termination without the consent of an 
adult WID [12]. The above case and the Supreme Court’s 
judgment provide an example of the protection of 
reproductive rights of WID under the law. Section 14 of the 
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Table 1: The current Indian Acts, Rules and Regulations concerned with reproductive rights of WID

Acts / Rules / Regulation Relevant sections  Provisions within the Act / Rules /Regulation

The Constitution of India [10] Section 21 No person shall be deprived of his/her life or personal liberty except according to 
procedure established by law.

The Rights of Persons with 
Disabilities (RPwD 2016) [15]

Section 10 (1) The appropriate Government shall ensure that persons with disabilities have 
access to appropriate information regarding reproductive and family planning. 

(2) No person with disability shall be subject to any medical procedure which leads 
to infertility without his or her free and informed consent.

Section 13 (2) The appropriate Government shall ensure that the persons with disabilities 
enjoy legal capacity on an equal basis with others in all aspects of life and have the 
right to equal recognition everywhere as any other person before the law.

Section 13 (5) Any person providing support to the person with disability shall not exercise 
undue influence and shall respect his or her autonomy, dignity and privacy

Section 14 Provision for guardianship: a district court or any designated authority, as notified 
by the State Government, finds that a person with disability, who had been 
provided adequate and appropriate support but is unable to take legally binding 
decisions, maybe provided further support of a limited guardian to take legally 
binding decisions on his behalf in consultation with such person, in such manner, as 
may be prescribed by the State Government.

Section 92 (f ) whoever performs, conducts or directs any medical procedure to be performed 
on a woman with a disability which leads to or is likely to lead to termination of 
pregnancy without her express consent except in cases where the medical 
procedure for termination of pregnancy is done in severe cases of disability and 
with the opinion of a registered medical practitioner and also with the consent of 
the guardian of the woman with disability, shall be punishable with imprisonment 
for a term which shall not be less than six months, but which may extend to five years 
and with fine.

The Medical Termination of 
Pregnancy (MTP) Act, 1971[16], 
Amendment 2020 [17]

Section 3 Abortion is allowed if continuation of the pregnancy could involve a risk to the life 
of the pregnant woman or cause grave injury to her physical or mental health, or 
there is a substantial risk that if the child were born, it would suffer from such 
physical or mental abnormalities as to be seriously handicapped.

Section 3 4 (a) No pregnancy of a woman, who has not attained the age of eighteen years, or, 
who, having attained the age of eighteen years, is a [mentally ill person], shall be 
terminated except with the consent in writing of her guardian.

The Mental Healthcare Act, 
2017 (MHCA) [18]

Section 20 (h) to have adequate provision for wholesome food, sanitation, space and access to 
articles of personal hygiene, in particular, women's personal hygiene be adequately 
addressed by providing access to items that may be required during menstruation.

Section 95 Prohibited 
procedures

(c) sterilisation of women when such sterilisation is intended as a treatment for 
mental illness.

The National Trust for the 
Welfare of Persons with 
Autism, Cerebral Palsy, Mental 
Retardation and Multiple 
Disabilities Act, 1999 [19]

Reproductive rights of WID are not adequately addressed

Section 14: Appointment of guardianship 

Section 15: Duties of guardian 

Section 17: Removal of guardian

Women’s Commission Act, 
1990 [20]

Reproductive rights of WID are not adequately addressed

The Protection of Human 
Rights Act, 1993 and The 
Protection of Human Rights 
(Amendment) Act 2019 [21, 
22]

Reproductive rights of WID are not adequately addressed
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The Indian Medical Council 
(Professional Conduct, Etiquette 
and Ethics) 2002 [23]

Chapter 1, Point No. 1.9, Evasion of Legal Restrictions: The physician shall observe 
the laws of the country in regulating the practice of medicine and shall also not 
assist others to evade such laws. He should be cooperative in observance and 
enforcement of laws and regulations in the interest of public health. A physician 
should observe the provisions of the Mental Health Care Act, 2017; Persons with 
Disabilities (Equal Opportunities and Full Participation) Act, 1995, such other 
Acts, Rules, Regulations made by the Central/State Governments or local 
Administrative Bodies or any other relevant Act relating to the protection and 
promotion of public health.

Chapter 6, Point 6.6, Human Rights: The physician shall not aid or abet torture, 
nor shall he be a party to either infliction of mental or physical trauma or 
concealment of torture inflicted by some other person or agency in clear 
violation of human rights.

RPwD Act, and of the National Trust Act state that persons 
with disability who are unable to take legally binding 
decisions, may be provided the support of a “limited 
guardian” to take such decisions on their behalf. This is 
discussed in detail later. 

However, it is also evident that no legislation addresses the 
guardian’s role in consent, capacity and implementation of 
rights of WID, which is a significant lacuna in Indian 
jurisprudence.

Approach to “capacity to consent”

“Capacity to consent” can be equated with the subjective 
standard of informed consent. It means that the individual 
who has the “capacity to consent” has both “legal capacity” 
and “mental capacity" to consent.  The UNCRPD Committee 
on the rights of persons with disabilities, in its general 
Comments No 1 (2004), interpreted Article 12 and provided 
guidance on how legal capacity applies to persons with 
intellectual disability, highlighting that “legal capacity” and 
“mental capacity” are not the same. “Legal capacity is the 
ability to hold rights and duties (legal standing) and to 
exercise those rights and duties (legal agency)”. “Mental 
capacity”, on the other hand, is a contested concept that has 
to do with the ability to make decisions. It is contested partly 
on account of different notions about when one can say a 
person can decide [27]. Assessment of the “capacity to 
consent” can be done through the status approach (focusing 
on the impairment), the outcome approach (focusing on 
consequences) or the functional approach (focusing on 
actual decision-making skills). It is a challenging task for 
mental health professionals to take the functional approach 
for assessing the mental capacity of WID to give consent for 
termination of pregnancy and/or temporary/permanent 
sterilisation. From an outcome approach, it is challenging to 
know, in a woman with moderate to severe intellectual 
disability, how much she understands about the medical 
procedure and its consequences; whether she can weigh the 
risks and benefits of the proposed procedure; if she can 
understand whether or not the proposed procedure is 
reversible.

IQ level (status approach) might indirectly reflect the capacity 
of WID to make a reasonable decision regarding the 
procedure. “Capacity to consent” revolves around four 

important concepts: (i) comprehension, (ii) retention of the 
information, (iii) weighing the risks and benefits of the 
purported procedure and (iv) communication of choice. 
However, the RPwD Act is silent on the issue of “capacity to 
consent”. Hence, it is reasonable to borrow the concept of 
“capacity” under Section 4 of the MHCA. Once the capacity is 
assessed, the psychiatrist has to assess whether it is a case of 
complete capacity to consent, limited capacity to consent, or 
absence of capacity to consent.

The RPwD Act, 2016, clearly states, in Section 10(2), that “No 
person with disability shall be subject to any medical 
procedure which leads to infertility without his or her free 
and informed consent”. However, the Act does not define 
informed consent. On the other hand, the MHCA, 2017, 
defines informed consent as “consent given for a specific 
intervention, without any force, undue influence, fraud, 
threat, mistake or misrepresentation, and is obtained after 
disclosing to a person adequate information including risks 
and benefits of, and alternatives to, the specific intervention 
in a language and manner understood by the person”. 
Although this definition refers to a person with “mental 
illness”, it might be used for a WID in a specific situation 
because informed consent is both an ethical and legal need 
for medical practitioners.

Box 1 shows the  workflow of steps required to demonstrate 
the “capacity to consent” to medical/surgical procedures 
among WID.

The assessment of “capacity to consent” to a medical/
surgical procedure could result in a finding of — i) capacity 
present, ii) capacity doubtful, or iii) capacity absent. 

Capacity present

If capacity is present, the choice of the WID will prevail. 
The informed consent obtained will be valid under the 
law.

Capacity doubtful

In a real-life scenario, psychiatrists often find themselves 
in a dilemma about the presence or absence of capacity 
despite thorough evaluation. In such a scenario, the 
psychiatrist should engage with and empower the WID 
through training to achieve the required level of 
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A. Guidance for Assessment of “capacity to consent” for medical and surgical 

procedure among WID

1.    Documentation of the reason for the referral and retaining of a copy of the referral 
       note in the patient’s record
2.    Detailed evaluation of the clinical status (physical examination, mental status       
       examination and cognitive functions)
3.    Formal Intelligence Quotient assessment 
4.    If the evaluating psychiatrist is able to arrive at the conclusion that a WID has the 
       ‘capacity to consent’ to the proposed medical or surgical procedure, then the        
        psychiatrist can

a.   Prepare a certificate stating that the referred patient has the capacity to give 
      consent to the proposed procedure.

5.    If the evaluating psychiatrist is unable to arrive at the conclusion that WID has the 
       ‘capacity to consent’  then 

a.   Inpatient care can be considered (at the discretion of treating psychiatrist) for 
further evaluation of capacity to consent to procedures. 
b.   Before the capacity assessment, the following steps are advised

i.  Counselling about risks and benefits of the procedure
ii.  Alternative treatment and associated risk and benefits

c.   The following aspects of capacity assessment should be checked:
i.  Comprehension
ii. Assessment of risk
iii. Communication of decision

6.    The certificate should focus only on the capacity to consent to the planned         
       procedure. 
7.    The certificate should be issued through the medical board.

   B. Guidance note to the guardian (individual/institution) seeking help for 

reproductive rights of WID

1.    Discuss with the registered medical practitioner / obstetrician regarding concerns 
       of WID.

2.   Follow the instructions provided by the obstetrician:
a.  Capacity present: Informed written consent will be obtained from the WID for 
medical/surgical procedure
b.  Capacity doubtful or capacity absent: Registered medical practitioner / 
obstetrician might refer the WID to a psychiatrist. Psychiatrist will follow 
Guidance A above.

3.    WID with capacity absent: Supported decision making with the approval of legal 
       authority and registered medical practitioner. 

Box  1: Workflow  of  steps  required  to  demonstrate  the “capacity  to 
consent”  to  medical  procedures  among  women  with  intellectual 
disability (WID)

capacity. This can be done by providing appropriate 
information, education and communication using 
materials such as pictures, videos, mannequins. Other 
methods include role-play, vicarious learning, virtual aids 
and provision of other relevant material. This could help 
them achieve the desired level of capacity to consent. It is 
recommended that the capacity be reassessed after the 
above training has been completed, which may take a 
few weeks. However, this may not be feasible in all cases 
where the pregnancy is advanced, and the timeline 
available for making a decision regarding termination 
under the provisions of the MTP (Amendment) Act of 
2020 is short.

Capacity absent

In the absence of capacity to consent to medical 
procedures such as MTP or permanent / temporary 
sterilisation, the clinician can consult the rules and 
regulations under the RPwD Act, 2016. The Act has a 
provision in Sec 14(1) for a “limited guardian” to take 

legally binding decisions in consultation with the WID, 
in the absence of capacity.  “Limited guardianship” 
means “a system of joint decision-making which 
operates on mutual understanding and trust between 
the guardian and the person with disability, which shall 
be limited to a specific period, and for a specific 
decision and situation and shall operate in accordance 
to the will of the person with disability.” The Act also 
states that every caregiver or guardian appointed for a 
person with disability can function as a limited 
guardian.

Table  2:  Minimum  documentation  required  for  the 
"capacity to consent" for the medical procedures among 

WID

Procedure Documentation required

Clinical examination Complete physical examination; 
Mental status examination

Assessments Intelligence quotient (IQ); Capacity 
assessment as per MHCA 2017

Information about medical 
procedure provided to the 
WID

1. Nature of procedure

2.  Risk and benefit of procedure

3.  Reasonable alternatives

4.  Risk and benefits of alternatives

Patient’s understanding on 
medical procedure

Clinical assessment on the patient’s 
understanding of elements 1 
through 4

The logical reasoning capacity of the individual can be 
evaluated through intellectual quotient (IQ) assessment. The 
IQ is not the sole measure to assess capacity for providing 
informed consent. However, the capacity to give consent is 
inversely related to the severity of the intellectual disability. 
Moreover, informed consent is a process and should be 
facilitated using all possible means of communication to the 
WID. Table 2 shows the minimum documentation required 
for the “capacity to consent” to medical procedures among 
WID.

There is no established cut off IQ value below which an 
individual can be deemed to have no capacity. A woman 
with moderate to severe intellectual disability may express 
her wish, but her actual capacity (eg for the physical care of 
the infant) might be insufficient. The value of an IQ does not 
give per se an understanding of whether the mother can 
bear and rear the child.  Moreover, it may not be possible for 
women with intellectual disability of a severe and profound 
degree to be empowered to make complex decisions such 
as consent for medical and surgical procedures.

If the capacity to consent is absent, Section 14, RPwD Act, 
2016, describes the provision of guardianship, limited/total 
guardianship to take legally binding decisions. In this 
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scenario, the responsibility of guardianship assigned under 
the Act by the District Court will enable the WID’s guardians to 
take appropriate decisions regarding the WID.

Legal capacity of WID relating to her reproductive rights

In cases where “mental capacity” is considered “absent” or 
“doubtful”, ie where no improvement is be expected, 
supported decision making regarding the woman’s 
reproductive rights may be necessary. The law provides for 
termination of a pregnancy in a WID with loss of capacity, 
supported by the opinion of a registered medical practitioner 
and with the consent of a caregiver or guardian of the woman 
with disability (Sec 92, RPwD Act). However, even where 
mental capacity is impaired, legal capacity inheres. That means 
the WID will have the legal capacity, and therefore, an 
unqualified right to hold and exercise the right to make 
decisions. Any substituted decision-making, however limited, 
is incompatible with Article 12 of the UNCRPD. 

Role and responsibilities of psychiatrists

The role of a psychiatrist is to certify the mental health status, 
intellectual ability and “capacity to consent” of a WID to any 
medical procedure. Certification of the severity of intellectual 
disability (as measured through Intelligence Quotient) is a 
measure of impairment, focusing on the status approach. 
However, whether the numerical value of IQ enables or limits 
the WID from taking certain important decisions merits a 
different discussion. The issue of decision-making becomes 
pertinent in challenging situations such as medical 
termination of pregnancy, tubectomy, oophorectomy, 
hysterectomy and contraception, which might be against the 
constitutional rights of the women. It is crucial for psychiatrists 
to understand that Article 12 of UNCRPD guarantees a person 
with disabilities equal recognition under the law. It reaffirms 
that persons with disabilities have legal capacity, and 
therefore, an unqualified right to hold and exercise the right to 
make decisions.

Handling  certain  bioethical  and  legal  dilemmas  around 

the reproductive rights of WID

The process of supporting the right to reproduction among 
WID also includes providing appropriate consent for 
caesarean delivery if indicated, training in breastfeeding the 
infant and roles and responsibilities as a new mother. 

Consent for caesarean delivery

With the best interest of a healthy infant in mind, an 
obstetrician might suggest caesarean delivery for a pregnant 
WID. However, by law, obstetricians are not bound to seek 
judiciary approval for WID to undergo caesarean delivery. At 
the same time, obstetricians will not be held legally 
responsible for not seeking a court order when a WID, having 
adequate capacity, has knowingly refused a caesarean 
delivery. Nevertheless, there could be certain situations where 
obstetricians might consider actively challenging a WID with 
her absent or total capacity to consent. For instance, (i) the 

unborn baby could suffer irrevocable harm without a 
caesarean delivery, (ii) a caesarean delivery is clearly 
indicated and likely to be effective, and (iii) the risk 
associated with a caesarean delivery to the health of the 
pregnant WID is low [28]. In an emergency situation, it 
would be prudent for the treating obstetrician to consider 
taking a second opinion from a colleague or from a medical 
board.

Breastfeeding advice for WID

Following the delivery, a WID might face challenges with 
respect to breastfeeding her new-born. The prenatal/
antenatal period is a critical period for infant feeding 
education and information to pregnant WID. This may 
include familiarising the pregnant WID with breastfeeding 
benefits, possible challenges and advice on seeking of 
support [29]. The caregiver or guardian plays a significant 
role in prenatal/antenatal education as well as post-delivery 
support for a WID. 

Roles and responsibilities of WID as a mother

Inadequate knowledge about basic childcare, inconsistent 
mother-child interactions could be present in a WID. She 
might find it challenging to provide an age-appropriate 
stimulating environment to the child. Her difficulties in 
decision-making and problem-solving skills might impair 
her abilities to handle complex tasks of baby care leading to 
feelings of frustration and rejection of the baby. The 
prenatal/antenatal period would be the right time to 
educate the mother regarding infant care. Post-delivery 
interventions should first focus on simpler activities with 
the baby, such as play when the baby is not crying, 
changing clothes and infant massage, using verbal 
commands, pictures, videos or “pretend baby” for the 
practice of skills. A positive reinforcement, even for small 
gains made, could be encouraging for mothers with 
intellectual disability. She might also require training in how 
to avoid danger, how to soothe the infant, and how to get 
help in handling a crying baby [30]. The caregivers or 
guardians can help her through guided practice.

Safety of the child 

Impaired decision-making and problem-solving skills 
among WID might pose a challenge to the child’s safety. The 
caregiver’s or guardian’s support is of great importance for 
the safety of the child. It might be possible to train the WID 
using audio-visual and print materials to convey advice to 
ensure the health and safety of the child. The legal basis of 
the safety of the child cared for by a mother with 
intellectual disability needs detailed evaluation, with direct 
and indirect observation by trained professionals over a 
period of time.

Grounds for sterilisation procedures

It is essential for women to maintain menstrual hygiene to 
prevent infections. It might be possible to train WIDs in 
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menstrual hygiene. However, those with intellectual disability 
of a profound, severe, or even moderate degree might find it 
difficult to comprehend the training or might need repeated 
instruction and support. However, this cannot be a ground for 
hysterectomy. Further, it must be emphasised that there are no 
psychiatric indications for hysterectomy among WID. Neither 
are the apprehensions of caregivers that a WID may conceive, 
or be subjected to sexual abuse, or be involved in sexual 
activities adequate grounds for either permanent or 
temporary sterilisation [5].

Collective rights and their relevance to WID

Collective Rights is a concept whereby special legislations are 
formulated for people who can be categorised as a “class” or 
“type”. It draws from the interpretation of Article 14 of the 
Constitution of India whereby it was decided that one should 
not treat the unequal equally, since those with physical or 
mental disabilities can be considered as a class/type; laws have 
been made granting them certain rights specifically suited to 
their needs [31].

The WID may be residing in a community where people of the 
community support her for basic needs such as food, shelter 
and clothes. However, if such a woman is found to be pregnant 
then people of the community might not support her and 
insist on her undergoing termination of pregnancy. In such 
cases, a collective or group right comes into the picture. 

A collective or group right is a right held by a group, rather 
than by its members individually.  Collective rights guarantee 
the development and preservation of underprivileged groups’ 
and ethnic minorities’ cultural identities and forms of 
organisation. Article 169 of the International Labour 
Organization Convention recognises these rights. Collective 
rights can be legal or moral or both [32, 33]. The reality in India 
is that collective rights (family) tend to prevail over individual 
rights, especially in matters pertaining to reproduction for WID. 
This is because the state does not take much responsibility 
with regard to economic, social and cultural rights of WID. 
Hence, most of the decisions regarding reproductive rights of 
WID, such as termination of pregnancy and sterilisation, are 
taken by the family, caregivers or guardians. The parameters of 
collective rights with respect to the person with intellectual 
disability are not clear in Indian legislation. Hence, it is the duty 
of healthcare professionals to follow the existing provisions 
under the law in the best interests of WID rather than being 
influenced by their caregivers or guardians.

Conclusion

Under the Indian constitution, every woman has reproductive 
rights including whether to choose or refrain from procreation, 
irrespective of her intellectual capacity. Psychiatrists giving 
their expert opinions regarding women’s capacity to undergo 
temporary or permanent sterilisation or termination of 
pregnancy should be aware of all these relevant Indian laws. In 
the absence of clear provisions relating to WID, it is most 
important for the treating psychiatrist to be aware of the major 

judgments pronounced by the Supreme Court of India. It is 
pertinent for mental health professionals to consider other 
aspects of motherhood such as infant care, breastfeeding, 
child safety during their assessments. Rather than being 
prejudiced by their perceptions of the WID or by their 
guardians, it is important to go through the prevailing rules, 
regulations and provisions provided in the Indian legal 
system to safeguard their clinical practice and uphold the 
reproductive rights of WID.  

Notes:

1Caregiver: A caregiver is anyone who cares, unpaid, for a friend or 

family member who due to illness, disability, a mental health problem, 

or an addiction cannot cope without their support [34].

2Guardian: A guardian is a person who is appointed (by the court or 

under section 14 of the National Trust Act, the Local Level Committee 

headed by the District Collector) to look after another person or his 

property. He or she assumes the care and protection of the person for 

whom he/she is appointed the guardian. The guardian takes all legal 

decisions on behalf of the person and the property of the ward [35].
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